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LIABILITY FOR MEDICAL MALPRACTICE:
ISSUES AND EVIDENCE

A JOINT ECONOMIC COMMITTEE STUDY

Vice Chairman Jim Saxton (R-NJ)

Joint Economic Comimittee
United States Congress

May 2003

Executive Summary

The past several vears have witnessed a considerable mcrease m the cost and impact of medical malpractice
litigation. The result has been higher malpractice mnsurance prenmums for health care providers, which i
turn has led to higher costs for the health care system as well as reduced access to medical services. In 2001,
premiums for medical malpractice insurance topped $21 billion. double the amount ten years earlier.

Thus paper presents an analysis of the current medical malpractice system and exanmunes the proposed federal
reform legislation. The benefits of reforming of the medical hability system are significant and could:

Yield significant savings on health care spending;

Reduce unnecessary tests and treatments motivated out of fear of litigation;

Encourage systematic reform efforts to identify and reduce medical errors;

Halt the exodus of doctors from high-litigation states and specialties;

Improve access to health care, particularly benefiting women, low-income mdividuals and rural residents;
Produce $12.1 billion to $19.5 billion in annual savings for the federal government; and

Increase the number of Americans with health msurance by as many as 3.9 mullion people.

Joint Economic Committee
1537 Lengworth House Office Building
Washington, DC 20313

http://www.house.gov/jec/
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“The liability system exists for two goals: to compensate the negligently injured,
and to penalize and deter negligent acts.

Unfortunately, in the medical arena the liability system
fails on both accounts: the system does not direct
appropriate compensation to victims of negligence, nor
does it effectively deter negligent behavior. To the
contrary, the medical liability system impedes efforts to
Improve patient safety, and may actually increase the
number of errors.

Moreover, the medical liability system imposes exorbitant costs on the health
care system both directly and indirectly, costs that increase the number of
Americans without health insurance and add to the federal deficit. Although
some individuals fare well under the present system, the system as a whole does
not meet the needs of the negligently injured or the general population.

The negative aspects of the medical liability system have a particularly adverse
effect on women, low-income individuals and rural residents.”
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"...Adefining feature of the medical liability system is that most
events of malpractice do not result in a legal claim, and most
claims of malpractice are not tied to any act of negligence.

Overall, approximately 80 percent of malpractice claims show no
signs of a negligent injury. Conversely, only about 3 percent of

injuries due to negligence result in a claim. These figures
suggest that the medical liability system malfunctions

on a fundamental level.”
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‘ Map ot Malpractice

Adverse OQutcomes Errors = A. Adverse outcomes+No
error+No suit

= B. Awarded suit +No error

m C. Dismissed suit +No error

= D. Awarded suit + Error

= E. Dismissed suit + Error

= F. Adverse outcome+Error+No
suit

= G. Error+No adverse outcome
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Medical Justice:

“Walking softly with a big stick”™

Protect,

Prevent,

Prosecute

VieELILA

oFC

www.medicaljustice.com JUSTI CE Patented & FMA/MSNI
Endorsed

o1
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“Changes In practice made not to improve patient care,
but to reduce the doctor’s perceived likelihood of
receiving a complaint or increase the ability to
defend one.”
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M‘“umm by T. McCracken

“Off hand, I'd say you're suffering from an arrow
through your head, but just to play it safe,
I'm ordering a bunch of tests.”
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Defensive Medicine “Positive”

Risk Management

“Negative”
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Proportion of Respondents “Often” Practicing

Defensive Medicine

or interventions

“Often” Outliers - High P

frequency
Over-order tests 59% Emergency Med: 70% 0.02
Refer in unnecessary circumstances 5205 Obstetricians: 60% 0.002
Over-prescribe (e.g. antibiotics) 33% Orthopedists: 43% 0.06
Suggest invasive procedures to 0 _
confirm diagnoses (e.g biopsy) 33% Gen. Surgeons: 44% 0.02
Avoid caring for high-risk patients 41% Orthopedists: 52% <0.001
Avoid conducting certain procedures 330% Orthopedists: 58% <0.001

Ref: David Studdert, LLB, ScD, Harvard School of Public Health
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“malpractice reforms that directly reduce provider liability pressure
lead to

without substantial effects on mortality or medical complications”

“medical liability reforms could have reduced defensive medicine
expenditures by , Or

between 3.2 and 5.8 times the amount of malpractice premiums”

Daniel P. Kessler and Mark McClellan, “Do Doctors Practice Defensive Medicine,” National Bureau of

Economic Analysis Working Paper 5466
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